the OCS, an umbrellz non governmental sports organization, is not
in a position to deliver public funds. The OCS, respecting the
extraordinary efforts of the sports associations and clubs and s affil-
iated sports federations, has established a sound selationship with its
members, fully realizing that they ensure the conditions for daily
training and the development of athletes until they qualify to be
included into the categorization system.

The best ways to establish good governance in sport are the exam-
ples of good collaboration between non governmental sport organiza-
tions and governmental institutions. It seems that a commuon solution
has been achieved by realizing that sports subjects have to stick
together if they do not want to lose contact with medern trends of the
development of sport, ‘Taking into account the specific situation of a

small sport nation, the decision was taken to deliver specific tasks to
the subjects for whom they were founded on the one hand and to
wotk together in general for the benefit of the progress of our spost
on the other hand. Many common activities have been carried oue
jointly by different subjects from the governmental and the non-gov-
crnmental sides which are supposed to take care of the Slovenian
sport. The relationship and understanding of different positions and
responsibilities of governmental and non governmental sides is crucial
for a small country like Slovenia, The changes of the Slovenian spogt
legislation in the near futare will be an opportunity o find out the
ways how to carry on successful examples of good governance in spore

in the future, s L
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1. Introduction

Qver the last 20 yeats, professional sporr (as a source of entertainment
and business) has undergone spectacular growth, in large part due to
the development and exploitation of one of the essential rights of
human personality: the right to one’s own image. Paradoxically, a
right with a basically philosophical content, inherent to the legal and
social status of the human personality as an external element, has
become the financial manna of spectator spott, which today s some-
thing more than that.

As stated by Professor Parejo Alfonse® in the prologue of the main
book on image rights in Sport (“Los dereches de imagen en ef dinbito
del deporte profesional (Hipecial Referencia al Feitbol)” by the professors
Palomar Olmeda and Descalzo Gonzdlez; mainly due to the evolution
of technology, cconomic exploitation rights deriving from the right to
one’s own image have driven the spectacular cvolution that sport in
general znd football in particular have expetienced over the past fow
years, becoming a matter of enormeus social and economic impor-
tance, due to television and other forms of media.

‘Therefore the significance of this comparative study of sport image
rights is abvious, particularly if we take into account the incomplete
and sector-specific regulation of them in Spain, which the different
operators in the sector have taken advantage of; using legal cunning,
to fill in the gaps by means of complex and unusual legal formulas
that secve their own Interests, Therefore the patrimonial aspece of this
right has been develaped privately through hiring (employment and
commercial), by means of which the different operators in the sport
market (sportspeaple, clubs, Sports Corporations, companies, etc.)
have managed to perfect complex legal relationships, always tending
to reduce the tax pressure on the income they receive from their
respective image rights, t

Hence the difficulty-of this study, not orly because it is more about
casuistry than doctiine, but also because of the nature of the concept

of “image rights” which, as with the majority of the so-called person-
N = \“{t
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* Tined Refz & Del Valle Law Firem, .
lona, Spain,

image forms part of the more general
Fundamentaf right of personal privacy,
with judgement number 139/2001 of the
same High Cout, in which it is declaced
that the right to onds own image isan
“wutoriomons constititional right, which
bas a speeific level of protection.”

Blasco Gascd, B, Ulgunas cuestiones del
derecho a lu prapia imagen’y in Bieaes de
Iz Personalidad, Conferences of the
Assoclation of Professors of Civif Law
(13.2007, Salarmanca}, Publishes: Murcia
University, 2008, pages 13-92
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1 Parejo Alfonso, L., Profogue to the book
by Palorear Olmedz, A, and Descelzo
Gonzdlez A, “Los derechos de imagen en
el deporte profestonal (Bspecial refévencia
af fiitbol)”, Publisher: Dykinson,
Madrid, 2001,

Compare, for example, the decision of
the Constitutional Coust aumber
170187, dated 30th October, where it
would appear chat the right to one’s ova

3

14

122 sceoly

T T T TR T T T YT TS T

B = P T S
T TTErE

ality rights, far from having a universal and pacific definition, is often
confused with other related fundamental rights, such as the right to
dignity and personal and family privacy.

2, The right fo one’s own image: delimitation, content and
regitlation,

As already stated, there is not 2 single unequivocal concept of what is
understood as the right to one’s own image and it can be said that its
content and definition varies depending on the level of scientific
autonomy that different authors attribute to this right, In this sense,
some consider that the xight to one’s own image forms part of a per-
sor’s right to dignity; whilst others state that it forms past of the right
to privacy, and others include it witkin the more general principle of
respect for human beings. These digressions have sometimes even
teanscended the case jaw of the Spanish Constifutional Court?,

As stated by the professor Blasco Gascé?, this confusion may have
been added to by the fact that the right to oner own image is not
expressly recognised in all constimmtions or in general in the Enropean con-
stitution, including the Convention for the Protection of Human Rights
dand Fundamenial Freedoins signed in Rowe on 4th November 1950 and
the Charter of Fundamenial Rights of the Furopean Union dated 7tk
December 2000, but rather, as has been stated: it is protecred by the gen-
eval principle of respect for buman beings or respect for ones life and mat-
ters related to personal privacy (article 8 of the Convention and article 7
of the Charter).”

Therefore, although it is teue that de Jege Jatw it appears that there
is a lepal lack of definition with regard to the right to one’s own image,
this should not lead us to erroneousty to think that it does not have
its own legal autonomy as, it does not anly have this characteristic but
rather, ss explained by professor BLASCO GASCO in the aforemen-
tioned work, this is manifested in three different ways, given that (i)
the right to one’s own image has its own nomen Zuris, (i) its own con-
ceptual autonomy (developed by means of the Case Law of the
Supreme Coust and the Constitutional Court) and, furthermore (i)
it also has legal autonomy, not only as a right-consecrated in article
18.5. of the Spanish Constitution, but also due to its development by
means of Organic Law 1/1982, dated sth May, regarding civil protec-
tion of the right to dignity, personal and family privacy and one’s own
image.

This autonomy has also been declared by the Constitutional Court
on several occasions, among others in its Decisions 231/1988, 99/1994,
81f2001, m3of200r, where, after acknowledging that there is 2 lin
between the right to one’s own Image and the right to dignity and pri-
vacy, in all cases the right to one’s own image "5 an ausonomons eon-
stitutional right which has a specific level of protection with regard to
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reproductions of @ person's image that, whilst affécting the personal sphere
of its owney, do not damage their repusaiion or reveal their private fife;
constituting the safeguard of a pevsonal and reserved avea (although not
private) with regard o the action and knowledge of others. Therefore
tadividuals ave attyibured the porwer to prevent the unconditional distri-
bution of their physical appearance, 4s it constitutes the primary element
of the personal sphere of any individual, as a basic instrument for identi-
fication and exterior projection and an essential fuctor for their own
recognition as an individual person.” ’

It is not a trivial matter as, given the number of ways of capturing
and reproducing images that exist today, the autonomous constitu-
tion of the right to one’s own fmage is a guarantee against all of the
illegitimate intromissions to which a person can be subjected.

2.1, Definition and constitutional regulation of the right to one’s
own image

Within the set of fundamental rights incorporated within the Spanish
Constitution {hereinafter, “SC” or “Constitutton”), which ate consid-
ered fundamental rights because “they are the basis for political order
and social peace” (article 10.1 of the SC) serving the essential values of
our State under the rule of law, is the fundamental right to one’s own
image. In this sense, article 18.1, of the Spanish CoRstitution declares:
“The Constitution guarantees the vight to dignity, the right to personal
and family privacy and onés own image.” .

Furthetmore, after regulating a series of fundamental public free-
doms in article 20.1 (freedom of expression, information and sctentific
and artistic creation) point 4 of the SC states “These freedoms are fin-
ited by respect for the rights recognised in this document, the precepts of
the laws that develop them and, in particular, the right to dignity, to pri-
vacy, to one’s own image and the protection of youth and childhood.”

This right is such an important part of the Constitution that it
eten constitutes a limit on the execution of other fundamental rights,
such as freedom of expression, that are so important in a modern
democratic society.

In short, in contrast with other constitutional rights that “guide”
legislative, political and judicial action, the right to one’s own image
is a fundamental right and is set apart from the actions of public
authorities and parcicularly legislative power, in the sense that the
exercise of this right can only be regulated by Law# (article 53.1 of the
SC) whilst always respecting its essential content.

Before explaining the legal regulation of the right to one’s own

image, we should try to define it. As we have seen, the lack of a legal
definition regarding this right meant that its conceptualisation varies
depending on the authority that defines it. In this sense, as this right
has (as we shall se¢) two aspects, in order to define it we can either
conslder its negative aspees (the power to prevent a third party from
capturing or exploiting one's own image without authorisation) or its
positive aspect® (the right of each person to freely create their person-
al image, as another part of their personality).

It is also possible to define the right to one’s own image based on
cither the constitutional aspect of the right {which shall be the case
whenever the illegal intromission affects the personal sphere -not
property- of the person concerned?), or the property aspect of it? (all
of the rights refated to the commercial exploitation of image of an
individual}.

In short, in accordance with the doctrine of the Constitutional
Court?, from an eclectic point of view, the right to one’s own image
can be defined as the personality right™ that gives its holder the power
to freely determine their appearance and extemal physical character-
istics, to publish and reproduce them frecly and to prevent unautho-
rised third parties from obtaining, reproducing or publishing recog-
nisable physical characteristics of their physical image without their
consent.

Therefore, as with other personality rights, the holder of the image
right is the physical person whose image is reproduced and, in princi-
ple, it is not possible for the holder to be a legal entity, as in this case
their image is protected by other legal precepts, refated to theie trad-
ing name or trademark, However, as stated by Pina Sdnchez and
Ferrero Muiioz!, obviously “i¢ is possible for the resulting ownership of
these rights” to be acquired “by virtne of a contractual assignment by an
individual.”

The right to one’s own image, therefore, also has legal protection at
two levels:

@ Constitutional protection, in aceosdance with its status as a funda-
mental right (and therefore thete is the possibitity of appealing to
the Constitutional Court). .

This protection empovwers the holder of the right to prevent the

obtainment, reproduction or graphic communication of one’s own

image by an unauthorised third party, regardless of their purpose

(informative, commercial, scientific, cultural), in oxder to protect

the moral aspect of their holder,

b Ordinary protection, that is not recognised as constitutional, and

4 That, in accordance with the provisions
of article 8r.x of the SC, must bean
Organic Law that “develops” the

Constitution directly in essential ateas for 7

the definition of this fundzmental right”
(Constitutional Court Ruling 127/1994,
dated sth May).

s This Is the optaicn, for example, of pro-

Fessor Carceras Serea ("Derecho espafiol de

It iformactén® Bublishen UOCG, 2006,
page 154), for whem Front ¢ thesretieal
pofut of view, we can defiue the right to
ane's own fmage as the right that empow-
e people:

T2 reproduce onc’s own Inage

b precent third parties from capturing,

reproducing or publishing onés own fmage

without authoriation.”
In this respect; see Pérez De Los Cobes,

™

R, “Regarding the right to onds ewen imnage

(with regard to the Constitutional Court
Ruling number 170787, dated 30th
Otctober)” in the Judiclary Maparine
(Revista del Poder Judicial) number xo,
1988, page 753 which expleins that the
content of the right to one’s own image
cannot be reduced to a right of exclusion
Le. to prevent others from using ity
because, as professor Blasco Gased
explains (page 12 of the work cited), e

right to one’s ownt findage i the pre-emplive

The Internatiznal Sports
fore AVY Jorrnal

right, linked to the wiost intimate person-
ality and freedomt of a person; to freely
decide on their own external appeardance.”
As declared by the Constitational Coust
{Constitutional Court Ruling 8¢/200m,
dated 26th March), “the intention regard-
ing the conctiturional aspsct of this right is
that individuals can decide which aspecss
of their persan they wish ta keep from
public ving in order o guearantez a pri-
ate eni ¢ for the development of
thair gton personality away from exterual
Interferences.”

In this regard, it Is Important to take into
account the distinction made by the
Constitutional Ceuct {Constitutional
Court Ruling 81/2001, dated 26th
March), according to which:

“fz i friee that oue Law (particularly
Organic Lawe /1982, dated 5eh May,
regarding civll protection of the right te
diguity, to privacy and ene’s own fmage)
grants afl people v sot of vights regarding
the copmerclal exploitation of thelr
image, Hotwever, this legal aspect of the
¥ight should not be confised with the con-
seitutional aspect, related to the protection
of the maral sphers and human dignsty
and guarantceing a private ared frez of
external intromissions, The pratecsion of
the economle, property and commercial

aspects of a persords image affecs different
legal dnterests from those of & personality
right and therefore, although thiy deserve
proteciion and are protected they do not
farm part of the content of the fidamen-
sl right to one’s own bnage of Article 13.x
of the 8C. In other words, despite the
growing establishment of properiy rightt
aver people's intages and ‘the necessary
provectian of the right fo oues awn hnage
given the growing development of the
miedia and procedures for the capiure,
publication and divivibution of thens”
(Canstitutional Conrt Ruling 170/1987,
duted 30t October [Constitntional Court
1987 170), B ), the right gnardntee in
article 18.1 of the SC, due to fts omplere-
£y personal” nuture (Constitsional Court
Ruling 231/1088, K 3), limits its protection
10 @ person’s duage as an element of the
pevonal sphere of the subfect, as an enten-
tial fuctor for iheir siwn recoguition as an
individual”

According to which the right to one's
own image can he defined as & personale
{2y vight that ghves its bolder the power to
cartyol the representation of their physical
appearance that allows their idensifica-
tion, which Involves both the vight o
determine the graphic information gener-
ated By the physical characteristies that

makes them recognisable that may be cap-
tured or publicly diztributed and the right
ta prevent the obtainment or publization
of their own Image by an unantborised
third party,” (Decision of the
Constitutionat Court number 72/2007
{Ficst Courtroom), réth April, 2007).

10 As opposed to other legal systems, such as
that of the United States, where the sight
to one’s own image is not considered a
personality right, but rathec s censidered
a property right related to an intangible
asset, In this respect, as professor Blasco
GASCO explalns {page 32 of the work
cited), the equivalent to the right to ones
own imags In Anglo Savon faw is In the
vight of publicity, derving from the sight
to be alone or be Jeft alone as part of the
right to privacy; In this aspect, see the
work of professor José Lufs Gonzdlez
(Gonzdler, JX., “The right of publicity
and the prohibition of false light”
Conmment regarding the SIS, 1, 24.12.2003,
Indret Magazine (www.indret.com},
Working Paper number 243.

11 Pina Sdnchez, C. and Ferrero MuBoz, J.,
“La comerclallzactin d Lz fmagen en el
deporte profesional’” in the jolnt work

“El deporte profesional” directed by
Palomar Olmeda, A., Publisher: Bosch,
2008, pags 611
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whose scope of protection is limited to the property aspect of the
right to one’s own image, which has the protection of an ordinary
civil right,

This protection empowers the holder of the right to prevent the use
of the name, the voice or the image of a person for advertising, com-
mexcial or similar pueposes, Le. the right is protected as an object of
legal trade,

2.2. Legal regime of the right to one's own image: Organic Law
/1982, dated sth May; regarding civil ‘protection of the right to
dignity; personal and family privacy and one's own image

Aware of the importance of the right to one’s own image in 2 modern

saciety, Spanish legislators soon developed and protected this righe by

means of Organic Law 1/1982, dated sth May, regarding civil protection
of the right to dignity personal and fanily privacy and ends own image

(hereinafier, "OL 1/1982" or "OL"),

The main objective of OL 1/198z was to regulate the civil protec-
tion of the fundamental rights established in article 18.1 of the SC,
including the right to one’s own image, Thetefore this regulation
developed the provisions contained in article 3.2 of the SC?, deter-
mining the legal channel for defence against the illegitimate interfer-
ences or intromissions that may affect these rights, as well as deter-
mining the injured party’s rights in the event of these intromissions
(including the right to compensation for the damages suffered, which
must alweys be set in accordance with the provisions of this OFL).

After declaring® in its First article, point One, that the right to
one’s own iage “shall be given civil protection from all types of illegal
intromissions” (specifically by mieans of “the legal protection pracedure
envisaged in article g of this Act)’ according to the current text of arti-
cle 1.2 of the OL), article x.3 of the OL then proctzims that this right
is “unrenonnceable, inalienable and fmprescriptible,” and therefore
“The renouncement of the protection enviaged in this Act shall be
invalid, without prejudice 1o the cases of anthorsration o consent referred
to in the second article of this Act.™

QL. 1/1982 has the virtue of condensing or at least anticipating all
of its regulatory content in a single article {the First article), by out-
lining the fundamental concepts of the legal regime of the right to
one’s own image Le.:

* The right to one’s own image is protected against illegal intromis-
stops.

* This protection is granted by means of the Jegal protecion procedure

envisaged in article 9 of the OL.

The right to one’s own image is an smrenounceable, inalienable and

intprescriptible vight (which does not mean that, within the limits

mentioned below, it cannot be ceded).

+ In turn, the scope of the protection excludes cases in which autho-
risation or consent is given for the exploitation of the right to oné’s
own image by a third parey, which cannot be considered an “illegal
intromission.”

Before going on to study the specific regime applicable to the image
rights of professional sportspeaple, it is necessary to briefly describe
{as a more extensive description would be outside of the scope of this
study) the scope of iwo fundamental concepts of the legal regime of
image rights: the express consent required for its use by third parties
(which is necessary so that sportsperson can assign their image rights)
and the concept of “illegal intromissions” contemplated by the OL.

a) Express cansent

After establishing (Second article, One) that the scope of protection
of the right to one’s own image is limited “by fuws and social customs
tahing into account the area that, by their own acts, each person main-
tains reserved for themselves or their family” the OL prescribes that
“The existence of an illegal intromission in the protected avea shall nox be
constdered when it bas been expressly authorised by law or when the hold-
er of the right bas granted their express consent * (Second article, Two).
This express consent™, in accordance with the next point of this arti-
cle “shall be revocable ar any moment, but any dumages and losses cansed
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in this cqse must be compensated, including those for justified expecta-
tions” (Second article, Three, of the OL).

As can be seen, despite the fact that the right to one’s own image is
an unrenounceable, inalicinable and imprescriptible vight; given the pos-
sible value of this right as property which makes it tradable (as in the
case of some professional sportspeople), the OL expressly allaws the
halder of the right to authorise thitd parties to exercise some of the
powers that it confers to its holder, Le. the OL allows its holder to
freely dispose of their right, aithough within the [imits envisaged in
the SC and the OL itself (for example, not allowing the renounce-
ment of the right).

*This means that, in the event that a third party exploits the image
of a professional sportspesson without their consent, this illegal intro-
mission shall be covered by constitutional protection (ordinary and
constitutional, as we shall explain in section 6 of this work) whereas,
if for example there is a contract for the assignment of image rights
(express consent}, but the assignee goes too far when exercising them,
violating the terms of this assignment, any disagreement in this
respect shall be considered to be of a merely contractual nature and
these cizcumstance shall not be considered illegal intromission, there-
fore receiving only ordinary legal prosection.

As the form in which thfs consent must be provided has not been
determined (without prejudice to how it has been said it should be
expressed) this may be provided in any of the ways envisaged in the
Civil Code, i.e. it may be provided verbally, although this is not rec-
ommended (not only because it is difficult ta prove, but alse due to
the problems that may arise related to the limits and exact content of
consent provided verbally'.

A good example js the Decision of the Constitational Court num-
ber 1225/2003 (Courtroom 1) dated 24th December 2003, in which
the proven facts consist in the verbal consent provided by a young
person for the capture of his image and its publication in a report
regarding fashionable night clubs in Madrid, However, the photo-
graph taken ended up being included in a very different report about
drug and alcohol consumption by young people on the so-called
“Bakalao Route” in Valencia. Whilst the young person stated that he
had not given his consent for the inclusion of his phato in this report,
the publisher claimed that he had given his verbal consent for his
photo to be taken and therefore it was not necessaty to get any fur-
ther consent for its publication in the aforementioned report, In the
end the Supreme Court ruled in the young person’s favour, declating
that the consent given had been diverted and used by the publishes,
exceeding what was consented to, as the young person only “authe-
vised the taking of his photograph to illustrate an advertising campaign
about fashionable bars in Pozuelo de Alavcon and not ro be inserted in
veporis that the aforementioned newspaper published on young people,
synthetic drugs, aleobol and fast driving of motor vebicles, as he was not
informed about this at all and thevefore could not have authorised it.”
This is why It is recommended that this consent should always be
given in writing.

Therefore, one of the essential elements of any contract or agree-
ment for the zssignment of image rights, whether in exchange for pay-

14 Tt i worth mentioning that, if the hold-
er of the Image xight is a miner or lacks
Jegal capacity; in accordance with the
‘Third article of the QL, the consent
must be provided by them when theic
maturity permits or, if this is not the
case, be granted in writing by thelr [egal
representative, with the prior consent of
the Public Prosecutor.

13 Por example, allowing someone to take 2

12 According to which, any eltisen may
clalm the freedoms and rdghts recagnised
iny article 14 and Section one of Chapter
tywo before ordinacy courts througha
procedure based on the principles of
preference and preliminaty hearings and,
if applicable, through an appeat filed
ith the Constitutional Tribunal. The
latter remedy shail be applicable to con-
scientious objection zecognised in article
30. photograph end posing for the camerz

13 For obvious reasens, from this point proves that consent was provided, but
onwards we viil only refes to the right what happens If the person that takes
to one’s own image, Jeaving aside the the photo later publishes it In a maga-
other fiundamental rights that are the zine? Daes the consent glven vechally
object of this OL, i and the right to caver this publication?
personal and femily dignity and privacy, 36 Sce the comment made by professor
which we shall only refer to when it is GONZALEZ, )L, (work cited) in this

necessary far coherence. regacd,
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ment or for free, is the express consent or the authorisation that must
be provided by its holder for the assignee to obtain, reproduce, pub-
lish and exploit their image. Furthermote, this consent must have =
content that is limited by its holdes, specifying what the consent autho-
rises, which powers are granted and which powers ate not granted.

Lastly, it is worth remembering that, as we have already stated, the
consent provided may be revoked at any time, without prejudice to the
consequences in terms of compensation that this revocation may have
in the event that it causes datnages and losses to a third party.

b) Hlegal intromissions

Together with the general concept of “illegal intromission,” Organic

Law 1/1982 (Seventh article) specifically lists the actions that shall

always be considered illegal intromissions that, for our purposes

(Imagc tights) shall be:

Seventh Article, section Bive: “The capture, reproduction or publica-
ton using photographs, film or any other procedure of the image of a
persott inn places or inontents related to their private life or outside of
them, except in the cases envisaged in aréicle eight, two,” which shall
be commented on below,

s Seventh Arricle, section Six: “The use of the name, voice or the image
of & person Jor advertising, commercial or similar purposes”. Le, that
the image is not limited to the physical appearance of a petson, but
goes further, thereby including any other characteristics that, such
as their voice or name, enables the person to be recognised by third
parties.

These declarations must be considered taking into account the excep-
tions that the Law establishes in its Eighth anicle regarding illegal
intromissions where, after excluding from the scope of the protection
exceptions that are authorised or agreed by the competent Authority,
or that have relevant historic, scientific or cultusal interest, the regu-
lation expressly declares (Bighth acticle, Two) that “the right to ones
own image shall not prevent: @) its capiure, reproduction or publivation
by. any means in the ease of people that have a public position or a pro-
Jession with notoriety or public exposure when their fmage is capinred
during a public act or i places that are open to the public,” And in the
sare sense, in accordance with the aforementioned erticle, an illegal
intromission can not be considered to have been constituted by (b}
the “use of the caricature of these peaple, in accordance with social cus-
torms,” or () “graphic information about a public incident or event,
when the image of a particular perion appears merely as an accessory”
If we appiy these exceptions to the specific case of professional
spo:tspcoplc, it can be concluded that:
* As profcsslonal sportspeople have undeniable fame and public expo-
sure, illegal intromission shall not be eonsidered to be constituted
by the captute, reproduction or publication of their image when it
is captured in a publicact or in a location open to the public, as long
as it is not used for commercial and advertising pucposes.
Illegal intromission shall also not be considered to be constituted
by the caricature of professionsl sportspeaple,
* Purthermore, the peblication of photographs of professional
sportspeople that accompany news related to sport events shall not
be considered illegal intromissions.

3. Legal protection of image rights

As we have seen, Artlcle 53.2. of the Constitution states that all citi-
zens are protected by the fundamental rights “before ordinary Courts
tbrougb a proceeding based on the principles of preference and a prelim-
fnary lzearmg and (if applicable) through an appeal to the Constisutional
Conrt.”

This precept consecrates the principle of subsidiarity in the protec-
tion of the fundamental rights, in accordance with which these first
have a direct and immediate protection before the Ordinary Courts
and Tribunals, Le. the ardinary protection of these rights and, addi-
tionally, when this protection fails, they can appeal to the
Constitutional Court, which shall give conaitutional protection 1o
these fundamental rights, In this respect, the Constitutional Cowrt
has two functions: one is subjective, related to the protection of the
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fundamental rights of citizens, and the other is objective and related
1o upholding the Constitution, as it creates a legal doctrine with
regard to the interpretation of the Constitution, which ordinary
Courts must comply with.

Within this procedural framework, the right to onc’s own fmage is
covered by the civil protéction proceeding envisaged in QL 1/1982,
which incorporates certain material and procedural specialites into
the ordinary protection proceeding.

In accordance wich article 9.1 of OL 1/1982, legat protection shalf
be provided against the illegal intromissions that we have already
explained, whilst studying the legal system contained in Organic Law
1f1982. To do this (article 9.2) it is possible to take Wl of the measures
necessary in ovder to end the illegal intromission concerned and to re-
establish the infured party’s fill enjoyment of their rights, as well as to pre-
vent or impede subsequent illegal intromissions. These measires may
include precautionary measyres aved at achieving an immediate cease fo
the illegal intromission, as well as the acknowledgement of the right to
reply the declavation of the judgement and the order to compensate the
losses cansed.”

One of the pillars of this legal protection consists of the legal con-
secration of a furis tantsem legal presumption: it shell be assumed that
there has been a loss whenever an iflegal intromission is proven {ard-
cle 9.3). Purthermore, this intromission shall generate a right to be
compensated, that “shafl cover the moral damage evaluared based on the
circumstances of the case and the seriousness of the infury actually caused,
taking into account (if applicable) the distribution or audience of the
media through which it has oconrred,” And in the same sense, article 9.3
concludes that the profit obtained by the party causing the injury as
a consequence of it shall also be taken into account,

Finally, section Five, article 9, of the OL 1/1982 establishes a period
of validity of 4 years for actions related to protection from illegal
intramissions, to be counted from the date that the person entitled is
able to exercise them.

The main pecaliarity of this proceeding is based on the position
that is normally adopted by the defendant that, rather than adepting
2 defensive attitude, normally makes a type of imnplicit counterclaim:
claiming protection zgainst being prevented from exercising one of
the freedoms envisaped in articles 16.1 or 20 of the Constitution (free-
dom of idealogy, of information or expression).

This means that the Judge must weigh up these rights and funda-
mental freedoms, in order to deterrmine whether there has been an
illegal intromission that damages the image rights of their holder, or
whether this intromission, for example, is legitimised by one of the
exceptions envisaged in the Bighth Article of OL 1/1982 that were
referred to previously,

4, The assignhment of image rights within the framewotlt of the
employment refationship of professienal sportspeople

"The multiple disciplines and varations that exist in sport make it nee-
essary to divide the study of image rights Into two dilferent categories:
{i} on the one hand, that corresponding to sportspeople that carry out
theit activities and compete within a coilective structure (Sports
Corparations, clubs, cycling teams, etc.) and (if) on the other hand,
the image tights of individual sportspeople, such as golf or tennis
players, that catry out their activities autonomously, not within the
scope of employment relations,

Furthermore, with regard to the first group {team sportspeople) it
is 2lso necessary to differentiate the regime applicable 1o their collec-
tive rights (resulting from the sum of the image rights of all of the
members of the team, the team itself and the organiser of the compe-
tition, league or championship),which are generally granted through
awork contract, from the individuat rights that, at the same time, can
be exploited by the sportspeople individually (generally through com-
mercial contracts, as shall be analysed later),

4.1. The assignment of image sights within the scope of
employment relationships.

There are many cases in which a business, duting the exercise of its
management powers, requires its employees to adjust, to a certain
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extent, theit image to the aesthetic directives of the company, without
this in itself representing a violation of the workers' rights to their
own image, In this sense, for example, it is normal for a football club
to requite all of its players to wear the same kit.

This is the case of certain activities, such as sporting activities, that
due to their very nature involve a certain restriction of the right to onés
own image, which implies the capture and reproduction of the image
of this type of employee. Although the Statute of Workers' Rights
does not contain express regutations in this regard (except for the gen-
eral tegulations regarding the privacy of workers, contained in article
42.e of this regulation); this has been confirmed by the
Constitutional Court, (among others) in its well known Decision
number 99/1994, dated rch April (Birse Chamber), according to
which: “¢ is clear that there ave activities that involve, due to velation-
ship of necessary connection, a resiriction of the image rights of those that
raust cary them owt, due to their very nainre such as aciivities that
frvolve having contact with or being accessible to the public. When this
occurs, persons that agreed to carry out this type of tasks cannos later
invoke the fundamental right to avoid carrying them out, if the restric-
tion imposed is not aggravated by damaging important parts of the per-
 sors dignity (avticle To.x of the SC) or their privaey. »

Consequently, whenever the nature of a job requires the capture
and reproduction of the image of 2 worker for the effective perform-
ance of this job, it is not even necessary to gain the wotker’s consent,
as this is a consequence of the work carried out in accordance with the
employment relationship”7. This is the case of the majority of profes-
sional sportspeople (the main actors at any sports event), without
which thete could not be any competition at all.

The general rule applicable to the exploitation of the image rights
of professional sportspeople can be found in Royal Decree 1006/1985,
dated 26™ June, regulating the special employment velations of profes-
sional sportspeople® (hereinafter, “RD 1006/1985), which, when reg-
ulating the rights and obligations of the parties of a work contract
{article 7.3) states “With regard to the sharing of the profits resulting
From the commercial exploitation of the image of sportspeople, this shall
be us desermined by Collective agreement or individual pact, except in the
cvent of contracting by commercial covpanies or frrems envisaged in point
3 of ariicle 1 of this Rayal Decree®".

Le. the regime applicable to the image rights of professional sports-
people shall be that envisaged in the Collective Agreement applicable,
or that agreed between the sportsperson and the employer in the cor-
responding work contract,

Firstly, it should be noted that the aforementioned article 7.3. is
incomplete in terms of its content and format, leaving certain doubts
as to its interpretation. Pirstly, due to its general lack of definition, in
that it does not specify the exteat of the assignment that the profes-
sional spostsperson grants to their employing club or sports corpora-
tion, or what limits or powers are included therein. Furthermore, it
also fails to determine the legal nature of the financial income result-
ing from the exploitation of the image rights of sportspeaple, which
may or may not be considered part of their salary.

In fact, one of the maln discussions regarding doctrine that have
arisen regarding the interpretation of article 7.3 of RD 1006/1985 is
related to the legal nature of the financial provisions received by pro-
fessional sportspeople for the exploitation of their image rights by
theit employing clubs / Sposts Corporations. In this sense, according
to some docteines, this retribution is not considered part of their

17 'This s also the case with so-called andio-
visual 1ights, regarding which, in general,
each spoxtsperson assigns their image
sights by virtue of thelr employment rela-
tionship with the club, Sposts Corporation
o1 professional team that employs them.
"The combined value of il of them (foot-
balless, cfubs/Sports Corporations and

v competitfons) is the object of these audis-
visual tights, However, desplte being close-
ly related to image fights, audiovisual
rights are a different matter completely

and 1l outside of the scope of this work,
which is why they shall not be discussed.

18 These are defined as “whoreen by virtie
of a velationship established with a regular
nature, volantarily practice a sport on
bebalf of and within the ssope of the
aerganisation and managenent of a elub or
dsporting entity in exchange for payment”
{article 1.2 of RD 1006/1985). The status
of professionat sportspeaple is also held
by coaches and trelners, but not natlonal
selectors and referees.
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salary, but rather it s considered financial compensation for the use
of the image rights of the sportsperson by the club?®, due to the non-
contractual profits that are generated for the latter, which should be
shared with the sportsperson.

On the other hand, other doctrines fave considered image rights as
a salary, arguing that the amounts received by professional spottspeo-
ple for the assignment of the rights to exploit their image when this
assignment is a product and direct consequence of sporting activity
are fully incorporated into the salary, regardless of whether their work
contracts or collective agreements make a distinction in this regard,
and regardless of whether this assignment is carried out by means of
an independent work contract,

In any case, as explained by professor Gonzdlez Del Rio*, mention-
ing the position of professor “Tovillas Mordn, “the reference that article
7.3 of RD 100671985 miakes to an individual pact between the parties or
what is agreed within the framework of u Collective agreement wieans
that it can be concluded that the regulation does not conbain any acinal
rule regarding the possible financial exploitation of image rights and that
it simply recognises this possibility, which must be expressly developed
using a Collective agreement or an individual contrast between the
sportsperson and their sporting entity as a legal instrument.”

PFucthermore, the literal content of the article appears to mean that
there is no particular legal obligation to share with the professional
sporispeople the profits that their employer may obtain from the
exploitation of their image tights, which can undoubtedly Jead to
unfair situations where there is no applicable agreement {or an agree-
ment that does not mention this tnatter) or individual pact, especial-
ly in the cases of medium-level sportspeaple, which do not enjoy the
privifeges of superstars and the so-called “cracks.” -

As explained by Palomar Olineda and Descalzo Gonzdlez™, the
aforementioned regulation means that professional sportspeople may
assign their image within the scope of the collective regulation or that
of the worlk contract, Furihermore, a contrario sensu interpretation of
article 7.3, makes it possible to consider that image rights can be left
outside the employment relasionship, as they cannot be assigned of be
assigned partially (as is common). Therefore, the mere signing of a
wortk contract between a professional sportsperson and a teamn, club
or Sports Corporation is not suffictent to allow the commercial
exploitation of the sportspersor’s image, but rather, in accordance
with the regulation envisaged in OL 1/1982, there should be express
consent empowering this assighment and commercial exploitation.

All of this brings us to an initial conclusion: that, given the lack of
2 tcue and uniform general regime applicable to professional sports-
people regarding image rights, we should study the general regula-
tions envlsaged in the collective agreements that exist for each of the
different sports, always taking into account that this regime should be
complemented with the specific legal relationship that each sportsper-
son has with their employing club / Sports Corporation.

4.2. Main Collective Agreements

4.2.1. Collective Agreement for professional foorball activities signed
between the National Professional Feotball League (LNFL) and the
Spanish Footballers' Association (AFE} (Officied State Guzette riutmber
266, Thesday 44h November 2008).

The curtent Collective agreement signed between the LNEP and the
AFE (applicable until the end of the sorol2011 season) states that
“The salary items that constitute the remuneration of @ Professional

ABP Collective Agreement, which shalt
fe studied in section 3.2.2. below.

21 Goneslez Del Rio, M., “Naturalezd
jurldica de lor devechos de intagen de
ciclista profesional” {Comment on the
Decision of the High Coust of Justlee of
the Basque Conntry dated 2gth January
2008), Aranzadi Sport and Ratertainment
Taw Magazine, Issue 27, Year 20093

22 Palomar Olmeda, 4, and Descalzo
Gonzdler, A, work cited page 77

19 Which states “The scope of applleation of
#his Ragal Decres includes velatlonships of
a regular nature established between pro-
Jessional sportipeaple And companiz In
which the corporate obfect consitis of the
organisation of paris events, s rwell as the
covitracting of professional sporsspesple by
commercial compaies or firms, for the
realization, in each case, of the sporiing
activities i accordance with the terms of
the preceding point.”
20This is how it is considered by the ACB-
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Footballer ave: Engagement [ Signing Bowus, Game Bonus, Monthly
Weges, Extraordinary Payments, Seniority Bonus and Inage Exploitation
Rights (if applicable).” .

The proviso “if applicable” is clarified by article 28 of the Agree-
ment (Image exploitation rights) that states that “Jn the event that the
Footballer exploits their fimage vights on theiy own bebalf, as these have
not been temporarily or indefinitely assigned to thivd parsies, the amount
that the Club [ Sports Corporation pays the latter for the use of thelr
image, nawe or figure for finaneial purposes shall be considered par of
their salary, In accordance with the provisions of article 20. In this case,
the amount agreed should be recorded in writing, either at an individual
or Club { Sports Corporation workforce level.”

"Rwo conclusions can be made from this precept. Firstly, that when
image rights are exploited direedy by the player (by means of their
assignment to the employing club / Sports Corporation), the amounts
received shall be considered part of theit salaty. On the other hand, if
the player has assigned their image rights to a company, the profits
that this company seceives for their exploitation shall be constdered,
in principle, of a commetclal nature®. In this case, this assignment
shall always be unrelated to the professional footballer's work con-
tract,

Rurthermore, although it is not common, this regulation does not
prevent the professional spostsperson from antonomously exploiting
their image rights, without assigning them to any Club / Sports
Corporation qr any third party.

Rinally; as an exception to this general regime, the Agreement envis-
ages an exeeptional collective assignment: that agreed for the commer-
cialisation by the ABE and the TNPP of sticker collections, Stick
Stacks, Pop Ups, Trading Cards and similar items. In this sense, in its
article 38,1, the Agreement establishes that; “The AEE and the LNEP
agree, during the seasons of validity of this Collective Agreement, to the

Joint exploitation for commercial purposes of the image of the different
names and emblems of the Clubs and Sports Corporations affiliated with
the LINFE as well as the image of the footballers on gach team of the afore-
mentianed Clibs | Sports Corporations, with regard exclusively to the
manufitcture, Aistribution, promotion andsale of stickers, stick stacks, pop
ups, trading cards and similar items, with the respective albums so collect
them, containing the images and names of the aforementianed footballers
with the clothing, emblems and symbols of the Clubs that they belong to.”
The profit obtained from this exploitation shall be shared between the
LNEP and the AFE at a ratio of 65% and 35%, respectively:

Again, the brevity of this regulation means that it is easy for there
to be conflicts related to the exploitation of the image rights of the
professional footballers, as, because the Agreement does not specily
the scope of the image rights which (if applicable) the professional
“player assigns to their employing Club / Sports Corporation, it is pos-
sible for there to be conflicts between the image rights that have heen
assigned to the Club / Sports Corporation and those that the player
may exploit by themselves or by means of a third party. Therefore, the
tegulations that the parties estzblish in the contracts governing the
assignment of the footbafler’s image rights (regardless of whether this
is done via 2 work or commercial contract) are key, as they should

23 This is supported by Case Law Includ-
ing, emong others, the Decisions of the
High Court of Justice of Andalusia
(Seville) dated 1oth Jannary 2003, or that
of the High Court of Justlce of the
Canary Islands (Santa Cruz de Tenerife),
dated 14th March 2005, which declared
that it is not apprepriate to consider
amounts that compantes reeeive from
sporting eatities by virtue of the work
contracts that 2 sportspersen signs with
their employer as salary Iteens,

24 Collective Agreement for the activity of
professional basketball jn the women's
league organised by the Spanlsh
Basketball Federation, approved by the
Resolution of the General Directorate of
Worlc dated 215t Decembez 2007

{Ofctal State Gazette number 13, dated
15th Janvary 2008).

25 In particulas, the Collective Agreemeat
applicable to women's hasketball estab-
lishes in ts article 24.7: “Collective
finage rights - This Js the muount stipu-
fated between the parties as rensuneration
Jor the assignmment of the collective image
rights (tee anviex HI to this Agreement),
Broept as otherioise legally provided, this
awmonnt shall not be considered part of
their salary.” Forthermore, in Annex 11,
the Agreement establishes a list of image
sights, the annual remuneration for
which Js set based on the annual remu-
neration that the player agrees on in the
work contract with the employing Club
{ Spotts Cotporatlon.
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determine the scope and the content of this assignment, in order to
avoid the type of conflicts mentioned above,

422, Collective Agreement signed between the Bashetball Clubs

Asseciation (ACB) and the Professional Basketball Players Association

(ABP). (Official State Gazette number 29, dated 3rd February 1994).

Without any doubs, the ACB-ABP Collective Agreement is the clear-

est, most complete and most detailed set of regulations regarding the

exploitation of the image rights of sportspeople (in this case basker-
hall playets) of those described hete.

The General Provisions (article 11) of the Agreement state that
“Remuneration paid by the Clubs [ Spovts Corporations to players, either
for their professional sevvices or (if applicable) the express assignment of
the exploitation of their image rights, shall be legally considered a selary
for all pusposes, except for items that ave excluded due to current legisla-
Hon*

Tt is sutprising that, in the case of men’s basketball the Agreement
applicable determines that the remunetations paid for the exploita-
tion of image rights is considered part of the players’ salary, whilst the
Collective Agreement applicable to women’s basketball*4 expressty
states the opposite (‘evcept as otherwise legally provided this amount
shall not be considered part of their salary’s’).

Purthermore, the Agreement (First Additional Provision) clarifies
that, for the purpose of calculations regarding annual remunerations,
extensions, compensation, etc. envisaged within, and also with regard
to the calculation of the financial penalties envisaged in the
Disciplinary regime; calculations shall include both amounts paid by
the Club / Sports Cosporation by virtue of work contracts, as well as
others paid by vittue of “sther additional contracts for the assignment of
the exploitation of @ player’s image vights (signed with the same or any
other company that (if applicable) is granted the aforementioned image
rights), covering all of the amounts received.” Le. that these amounts
shall be calculated both in the event that this assignment Is carried out
directly in the work contract, as well as when there is a double assign-
ment {by the player to a company, and by the company to the
employing Club / Spotts Corporation).

Regardless of the two preceding general provisions (which almost
exceed the regulations contained in the other employment agresments
studied), the system for the exploitation of the image rights of the
ACB is expressly regulated in Annex Il of the Agreement, which basi-
cally envisages two types of exploitation: on the one hand the joins
exploitation of the collective tights, which is carried out by ACB as the
organiser of the competition, and on the other hand, the explosiation
of the individual rights, which is carried out by each player, within the
limits established in the Agreement,

This Annex III begins with a very significant general statement
(“As it #s the firm wish of the parties for the legal regime applicable to the
commercial exploitation of the image rights 1o be fully defined’), sating
the wish of the parties to fully regulate the exploitation of image
rights, in order to avoid differences in the interpretation of the arti-
cles agreed.

Regarding this desire to avoid different intespretations, Annex III
starts (Article 1) with a definition of the main concepts regarding the
subject matter. Le.:

“r . Sponsorship contract! This shall be understood as a consract in
which the party sponsored, in exchange for financial assistance for
the conduction of sporting activities, undertakes to cooperate with
the sponsor’s advertising,

For the purposes of this Agreement, or any other related agreement;
it shall be considered legally equivalent ro a patronage contract,

1.2 Sponsor: This is an individual or legal enity that, by means of
sponsorship contract, undertakes 1o pay a certain amount of soney
fn exchange for the public exhibition of the trademark or product
that they own.

1.3 Sponsored Party: This is the Club [ Sports Corporation or the ACB
that, by means of a sponsorship contract, undertakes to publicly
exhibit a ceviain trademark or product belonging to the sponsor.

5.4 Merchandising: This is a type of commercial exploitaion of images
that, through the signing of merchandising contraces, allows the
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comimercialisation and sale of photographs, posters ar videos of the
team, their fignres and moments of the maiches, s well as the
appearance of their inage in collections of piciure cards, stickers or
board gumes, also including all types of objects that can be sold on
she marbet such as tracksuiss, shivts, caps, scarves, flags, pins, pens,
key vings, dolls, ashtvays and any other object on which an image
can be reproduced [...].

15 Collective Rights: These apply when the image of the player appears
selated to the team to which they belong in an official competizion,
wearing the team’s kit, or when they participate in public acts
organised by the Club / Sports Corporasion or-by the ACB.

1.6 Tndividual Rights: These are rights directly velated to the image of
the player as a perion (their privacy) or their image as 4 sporisper-
son in general (i.e., wearing sporiswear and appearing before the
public outside of their working hours, as long as they are not wear-
ing the emblemns and kir of the Club ] Sporss Corparation that they
have signed a contract with, or any other that could be conflsed
with them), and

1.7 Competing Company: These shall be considered as ary companies

whose products are similar to those of the companies that sponsor the

ACB and its Clubs / Sports Corporations or that carry out activities

that directly compete with the companies that sponsor the ACB and

its Clubs / Spovts Corporations.”

Next, after defining the conceptual framework applicable to the
image rights of basketball, the Agrecment regulates 3 specific types of
exploitation:

a) Collective image rights: article 2 of the Agrcement exclusively
attributes ACB the right to commercially exploit the collective rights
of players when ‘teting as members of @ Club | Sports Corporation, they
participate in official competitions and when they wear the official kit of
the Club / Sporss Corporation, regardless of the provisions of individual
work contracts.”

This exclusivity also applies to the financial income deriving from
the commetcial exploitation of collective image rights that, in accor-
dance with this Agreement, shall all go to the ACB.

“The ACB has the exclusive right to the commercial exploitation aof
the advertising activities related to merchandising, which cover not
only by the objects listed in the preceding definition but uy other
object on which an image can be repraduced.” The only excoption envis-
aged from this exclusive exploitation of merchandising Is that envis-
aged in article 2.5 of the Agreement, by virtue of which it expressty
excludes the commerciakisation and sale of picture cards, which corre-
spond exclusively to the ABE, which shall also receive the totality of
the financial income derived from this exploitation.

With regard to the form in which this commercial exploitation
should be carried out, the Agreement malkes this the exclusive choice
of ACB and the players undestake to cooperate in the exccution of the
form of exploitation chosen, as fong as it respects the players rights to
holidays and rest, and as long as this exploitation does not adversely
affect the individual image rights of the playess.

Furthermore, with regard to this form of exploitation, the Agreement
specifically contemplates the possibility that it is cartied out by means
of the figure of sponsership and in this case the Agreement obliges the
players to cooperate in the execution of any sponsosship contracts that

is Bimited to sponsors of the ACB that are
directly linked to the competitions or
events organised by vhis entity.
Furthermore, if in the fivture the ACB
decides to unify the sports elothing of the
teams, the dncompatibltity shall also cover
the company that s exclustvely granted
this assignrnent.

3.3 With regard to sports dhoss, this thall
&e regulated by the agreemtent reached by
“the players and their Clubs / Sports
Corporations, according ta the provisions
of arwex 1 of the secior’s second Collzctive
Agreement (standard contrac).”

26 Purthecmare, these limitations are gquali-
fied in atticles 3.2 and 3.3 of Annex 1L of
the Ageeement, according to which:

“The foregoing excludes players involved
in advertising for compantes that make
sports elathing (except as provided for in
paragraph 3.3.), when the contract was
sgued Gefore the contract relased to the
ACR or its Clubs and Sporte Corporations
(ar i 1 renewal) and with the sponsor of
the anmieal match that may be organissd
by the ABR

For the purposes of the provisions of the
preceding paragraph, the tucomnparibility
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may be signed by the ACB or the Clubs / Sports Corporations 25 2
result of this obligation “deriving directly from the assignment of their
image rights and that must be compasible with the individual 1ights of the
players regarding their image as peaple and spovispeaple in general” {article
2.4 of Annex 11T of the Agreement).

b) Individual image rights: rights whose commercial exploitation cor-
responds exclusively and individually to the player, as long as they do
not wear the official kit of the Club / Sports Corporation to which
they belong, or any other clothing that could be confused with it
{article 3 of Annex IIT of the Agreement),

Without prejudice to this exclusivity, in accordance with the prin-
ciple of contractual good faith, the Agreement puts a limit on the use
of this right of exploitation, stating that players must abstain from
participating in the advertising of products that compete with other
similar products sponsored by the ACB and its Clubs / Sports
Coporations, 2nd from promoting companies that carry out activi-
ties that directly compete with the companies that sponsor the ACB

and its Clubs / Sports Corporations™.

¢) Television match broadcasting rights.

Finally, with regard to the exploitation of the audiovisnal rights relat-
ed to competitions?, the Agreement determines that “AH income fiom
the broadcasting or vebroadzasting (live or at a fater time, total or par-
tial) of basketball matches on television shall corvespond exclusively to
ACB, in dccordance with the provisions of Act 1ofrggo, dated 15th
Qctobes;, yegarding Sport.”

4.2.3. Collective agreemen for the activity of professional cycling
(Official State Grzette auimber 70, Thursduy 15t April, 2010).

The current Collective Agreement for the activity of professional
cycling, published by means of the Resolution of the General
Ditectorate of Wosk, daied 17th March 2010 {OHicial State Gazette
number 79, 1st April, 2010), appears to put an end to discussions
regarding the Jegal nature of financial payments xesulting from the
exploitation of image rights from cycling. This discussion is due to the
fact that preceding Collective Agreements regarding cycling did not
expressly determine whether the remuneration of image rights was
considered safary, as the article that listed the financial entries consid-
ered salary did not expressly include amounts deriving from image
rights.

On the other hand, the current Collective agreement clatifies the
status as salary of image rights, when it establishes in article x7 that
“The salary items that consiitute the remuneration of a professional
sportsperson are: monthly wages, fmage rights, extraordinary payments
and engagement  signing bonus.”

Furthermote, in the following asticle 22, the Agreemnent contains a
definition of image rights, stating that: “This s the amount veceived by
o racer for the assignment of their image tights for advertising purposes;
the specific conditions of which are stipulated in an individual pact, "in
which the remuneration of the cyclist for this concept should be
established,

In turn, in its Technical Regulations, the Royal Spanish Cycling
Pederation (RFEC) has regulated the clothing and advertising of
cycling teams,

In conclusion, we should sefer to the contract signed between the
cyclist and the team in order to find out the extent of and the regime
applicable to the assignment of image rights by a professional cyclist.

4.2.4. Collective agreement for professional handball ( Official State
Gazette number 219, 13th Septernber 2006).
Afrer stating, (article 21.1) that “The remuneration paid to proﬁs:ional
bandball players by the clubs shall be considered a salary for all purposes
except for itéms that are excluided from #his consideration by current leg
islation,” in the subsequent axticle 22, the Agreement lists the items
that are always included in the salary seceived by playets, which ate:
“Article 22, Salary items.
The salary items that constitute the remusieration of a professional hand
ball player ave: monthly wages exmaondinary vatifications, signing
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bonuses, special bonuses, match bonuses and (f applicable), Inage
exploisation rights.”

Therefore, in this case, the regulations envisaged by Collective agree-
ment are only conceined with establishing that the amounts that the
handball players receive for the exploitation of their image rights shall
be considered a selary without establishing a regime for the exploitation
of these rights, which is therefore left outside of the Agreement and, in
accordance with the provisions of the aforementioned article 7.3 of
Royal Decree 1006/1985, shall be as the parties determine contractually.

4.3. Some considerations regarding the assignment of professional
sporispeople to the National Selections

A particularity of the aforementioned legal regime Is in cases of the
assignment of sportspeople ta the Spanish national selection for their
patticipation in or preparation for international competitions, In
these cases, there is an essential difference with regard to the legal rela-
tionships described up until now: the players that ate taken on by the
national team do not sign any type of work contract with the corre-
sponding spotts Pederation and therefore, berween them (the nation-
el selection and the players taken on) there cannot be an employment
relationship®. This means that the regime described above cannot he
applied.

Due to these circumstances, in the case of participation of sports-
peaple in the Spanish national selection, the legal formmla used is
based on a type of forved fiee exproprintion (uncompensated). Tn this
sense, the assignment of image rights in this case is carried our as fol-
Jows:

* The player cedes part of their image rights to the employing Club

{ Sporis Corporation through the corresponding work contract,
¢ In turn, in accordance with Act 10/1990, dated 5™ Qcrober,

regarding Sport (hereinafier, “The Sport Act™) and in accordance

with the Articles of Association of the different Sports Federations,
the clubs are obliged to assign their players to the national selection

Jor free.

Although it is true that this obligation to assign their players can be
found in article 29.1 of the Sport Act (“Sporss Corporations and other
sporss clubs, in order to form the national selection, must provide the
members of their sporis tearns fo the corresponding Spanish Federation in
the conditions that shal] be determined”), on the other hand, the free
nature of this assignment does not have any legal justification. The
only thing thac the Act says in this regard is that clubs must cede play-
ers to the national selection, but in no case does it state thar this must
be for free.

However, the fact is that the various Spanish Sports Pederations
were quick to establish the free nature of this assignment, In this
sense, for example, the General Regulations of the Royal Spanish
Football Association (RFEF) (July 2009 Version), after stating that
participation in che national selection is “a special hononr and an
important daty” (acticle 327.1), states that “Clubs are obliged to provide
their coaperation and installations and to assign, without the right ro any
ayment, any of their team’s players that are asked for” (article 327.2),

Therefore some doctrines consider this obligation of free assign-

do with that envisaged by the Spanish
Constitution for cases of forced expro-
priation), In this sense, for example, arti-
cle 327.2 of the aforementioned General

27 Regarding which, we repeat the state-
ment made in the preceding footnate
number 17,

28 This link has been defined by the Coure

of Justice of the Furopzan Communities
(Declsion dated 11th Apri] 2000) as an
autonomous link of a financial nature
between the sportsperson and the
Pederation.

29 Compensation I5 only envisaged when
the player demanded suffers, for exam-
ple, some type of injury that prevents
them from subsequently providing their
seavices to the Club / Sports
Cocporation that has assigned them {this
compensation, thecefore, has nothing to
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Regulations of the Royal Spanish
Pootlrall Assoctation (REER), after
requiring the free assignment of players
to the national selecdon, states that
“Footballers called t0 any of the National
Seleetions must be fnstired by vhe REER
at the expense of the lntten, for the whole
period duriug which they are under the
discipline of the Nattsnal Selections, and
the eliebs tust always be the beneficiaries
of this insvirance.”

ment of players as expropriation and perhaps unconstitutional, as arti-
cle 33.3. of the Spanish Constitution declates that “Nobody may be
deprived of theiy properly or vights without just cause related to public or
social intevest, by means of the corresponding compensation and in accor-
danice with the provisions of the Aet:” In this specific case, although it is’
teue that this compulsory assignment does have a legal justification, as
it is required by the Spore-Act; in contiast to the provisions of the
Spanish Constitution, it does not envisage any compensation that
could legitimise the sacrifice of the Club / Sports Corporation, i.c. the
compulsory assignment of their players. Although it is true that the
Act does not require that this be free of charge, in practice, as we have
seen, the Sports Federations have taken it upon themselves to demand
that it be free of charge®,

In any case, without wishing to go into legal arguments, it scems
zeasonable to think that ifa club is paying for the exploitation of the
image rights of a player (cither through their work contract or
through contracts for the assignment of image rights), the Sports
Pederation that demands this player and therefore exploits and profits
from the commerciatisation of their image, should pay some type of
compensation to the club that is the holder of these image rights,
However, right now, given the current legal regime, Clubs / Sports
Corporations cannot refuse to assign their players to the National
Selections o refuse to allow the different Federations from exploiting
their images within the framework of the sports competitions in
which they participate,

B, The individual commercialisation of image rights.

Having analysed the regulations agreed on in the different Collective

Agreements in accordance with the provisions of article 7,3 of Rayal

Decree roo6/198s, which in most cases is completely insufficient, it

appears appropriate to highlight (without providing an exhaustive

list} the main regulations governing image rights that, in practice,
exist within the scope of professional sport.

This list daes not include the assignment of collective image rights,
which is normally carred out through work contracts in order to
achieve a type of communion between the image of the company; the
employing Club / Sports Corporation and the team'’s players (and
trainers, coaches, etc), so that the sum of all of the members of the
team and the team’s trademark (sporting history, shields, tradition,
symbols, etc,} can be exploited collectively (shirts, team photo, etc,).
And this is not included in this section as, as we have explained, this
assignment is inherent to sporting aciivity as otherwise, if it was nec-
essary to obtain the consent of all of the participants of the spouts
event, the system would not waork.

Focussing on the individual commercialisation of these rights, it is
no sectet that the different ways in which teams and players have
arranged the exploitation of their image rights is due to the wish of
the parties to reduce the amount of tax applicable to the income of
the professional sportspeople, as we shall look at in the corresponding
section?®, But this should not [ead us to think that this s the case for
all professional sportspeople, as only some of them have the fame nec-
essary to generate large amounts of profit by exploiting their image
rights. And generally these sportspeople are the most well known and
those that the world's most importent teams pay the highest salarfes
(with the resulting tax issues).

In any case, regardless of the specific formula used for the assign-
ment of rights; in order to avoid contingencies and controversies dur-
ing the exploitation of image rights (which can easily occur when a
spartsperson cedes some of their rights to a company and othets to a
Club / Sports Corporation, and there are conflicts between the two
grantees of the rights} it is essential that the contract for the assign-
ment of image rights that a player signs expressly states:

1. The specific scope of the assignment of their rights, i.e, which spe-
cific powers are assigned and which parts of their image rights are
reserved for individual exploitation by the sportsperson.

2. Whether this assignment of image rights is exclusive or not.

3. The form of remunesation (this may consist in one part that is
fixed and another patt that is variable, depending on the results of
this exploitation).
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EBssentially the main legal formulas used nowadays for the assignment
of the image rights of professional sportspeople are:

5. Assignment of image rights through third parties (work and

commercial contracts}),

‘This formula, which is possibly the most commonly used for team

sport, takes the form of a double contract with the Club / Sports

Corporation:

* On the one hand, the player signs a work contract with the club
that employs them, through which they ate paid for theit profes-
sional services.

* On the other hand, the player signs 2 contract for the assignment
of image rights with a third party (normally a company).

* In turn, this third pasty assigns these rights to the employing Club
{ Sports Corporation, by virtue of a contract for the assignment of
image rights of a commercial nature.

This system benefits both the sportsperson and the sporting entity
that hires them, as: (a) the professional negotiates their salaty in “net”
amounts, (b) the Club / Sports Corparation reduces the tax payable
on the amounts paid to the sportspesson.

Sometimes clubs and sportspeople, when using the aforementioned
contractual system (which is completely legal) have gone too far when
applying it and have committed excesses (simulation of contracts,
assignment of rights without a price or at a ridiculously low price,
etc.) which have led to problems with the Spanish Tax Authorities. An
example is the judgement passed by the Supreme Court® on 1st July
2008, regarding = particular case in which the implementation of this
system was actually a contractual simulation, in which the High
Coutt stated that;

“The Club benefits from the use of nominee companies. The sportspeo-
ple, particalarly forcigners, negotiate their cverall remuneration with the
clubs in net terms, i, after tax, which means that they demand higher
payment if g withholding is applied; in short, they transfer the tax charge
Jor withholdings 1o the Club. Iff by means of nominee mechanisms, this
withholding can be avoided it is obvious that this benefits the Club,

Apars from this civeumstantial evidence, there are specific eases that
immediately demonstrate the Club's participation in the creation and use
of nomines companies:

Thit observation is important as it proves that the Club is not unaware
of the simulating mechanism created and that its statements regarding its
Lack of knotwledge of these relationships is not eredible.”

Another variation of this legal formula is that: (1) the sportsperson
signs a work contract with Club / Spozis Cotporation; (2) in turn, the
sportsperson assigns their image rights to a company; on the other
hand, (3} the company granted the rights assigns their exploitation to
another third party (normally a television channel or a producer) so
that the latter can exploit them in exchange for the corresponding
financial remuneration.

With regard to the problems that may arise from this contractual
fotmula (apart from tax problems, which shall be analysed in the cor-
responding section) it has been sald, and in theory it is possible
(although in practice it is not very common) for there to be a disasso-
ciatfon or difference between the period of validity of the work con-
tract and the validity of the contract for the assignment of image
rights by the third party to the club, so that, during the period of
validity of the contract for the assignment of image rights, the player

tracts, then thelr content means that they
are inextricably linked, This unity exists
swhen the {mage is astigned a5 o conse-
quence of a player baving foined the team
gf the biring company or elub and this
assigmment cannot continne 1o extst when
the plager joins the taam of another Club*
(Pina Sincher, Carolina and Perrere
Mufioz, Javies “The conmmercialisation of
{mage in professional sport” in the joint
work by Varlous Authors: Professional
Spart, directed by Palomar Olmeda,
Publisher; Bosch, Barcelona, 2009,

30 See Section § of this study

31 Decision of the Supreme Cowrt
{Administrative Disputes Chamber,
Section Tivo), dated 15t July 2008,

52 Fucthermote, as explzined by Pina
Sdnchez and Perrero Mufioz, it is possible
to “cite certain Civil Law judgements,
stich a5 a deeislon of the Provincial Corat
of Valenetar [Deciston of the Provinctal
Court of Valenela (Seventh Section) dated
29th January x990, which determined
that eontrazis for the assigmment of rights
cannot exist In isolation from work cop-
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rnay have been transferred to a new Club / Sports Corporation and
therefore their work contract has been rescinded.

Apart from the fact that, as far a5 we know; in practice this has
proved to be very uncommon, we do not shate the opinfon of some
authors that state that this possible contractual disassociation may
make it impossible to exetcise the power of unilateral resolution of 2
work contract that employment Jegislation attributes to professional
sportspeople (article 13.0) of Royal Decree 1006/1985). And we do not
share this opinion® because, this being the case, we helieve that the
sportsperson could also renounce the contrace for the assignment of
image rights, as this is, 25 we have seen, 2 power conferred by the
Second article, section Three, of Ouganic Law 1/1982. This s without
prejudice to any compensation payments that may apply in this case,

5.2. Assignment to the employing Club / Sports Corporation of all
of the image rights of the professional sportspeople.

Apart from the aforementioned formula, since the beginning of the
2000fz001 season, some Clubs / Sports Corporations {mostly foot-
ball) have started to directly exploit all of the image rights of some of
the players in their ranks, This formula, rather than a system for the
assignment of rights, is actually more of a business madel that is nor-
mally used by more important football teams with higher incomes, In
the case of Spain, we could even call this model the “Florentino
model” as it was the president of Real Madrid, Florentino Pérez, who
made it farous in Spain by implementing it at Real Madrid CE

As explained by Ferran Soriano, the former FBinancal Vice-presi-
dent of FC Barcelona, from the point of view of this model, the profit
and loss account of a football club looks more like that of a global
entertainment company such as Wit Disney or Warner Bros, which
have content in the form of characters (Mickey Mouse or Bugs
Bunny, for example) - they make films, arrange merchandising and
operate theme parks. In the case of football the characters are the play-
ers, the films are the 9o minute television progeammes, the merchan-
dising are shirts, caps and various objects and lastly, the theme parks
are the sports installations rented to companies.

This means that the teams that use this modef consider footballers
(or rather, certain footballers) as financial investments and expect
them not so much to score goals, but rather to result in a fast increase
to the Club’s income, thanks to the exploitation of their image rights.

In this way and in contrest to the normal procedure during the hie-
ing of sportspeople (who normally assign the collective aspect of their
image rights, reserving those of an individual nature for themselves),
here the assignment of image rights is almost complete and the Clubs
! 8ports Corporations exploit most aspects of the image rights of their
players. By doing so, the Clubs / Spotts Corporations try to offser the
high signing bonuses of their playets, recelving in exchange any remu-
neration that they penerate, directly or indirectly, through the com-
mereialisation of their individual and collective images.

Obviously, as explained by Palomar Olmeda y Diescalzo Gonzdlez®,
“the system is real and acceptable if it is selective and focussed on foor-
ballers that, due to their importance or social or sporting relevance, venl
ly have the capacity to generate an fmage that can be commercialised and
this, obvioushy is not the case with all of them.”

Although nothing prevents the totsl assignment of these rights
heing carried out through the work contract between the player and
the Club / Sports Corporation (in which case this shall be considered
an employment agreement and the remuneration received by the
player for this concept shall definitely be considered a selery), this
assignment is normally cacried out by means of a double contract sps-
tem, through an exclusive contract for the assignment of image rights
that the sportsperson signs with the Club / Sports Corporation that
employs them,

"This assignment contract, as it is an unusual type of conteact, shall
be regulated by the provisions of the Civil Code for contracts and
obligations and, in this regard, must st out in detail the scope of the
assignment of the image rights, defining in detail the content of the
consent provided by the sportspersan for the commercialisation of
their ifnage rights.

The International Sports
- Lawy forraa!




6. The taxing of image rights.

These operations related to the assignment of image rights shall gen-
erate income subject to taxation by the Personal Income Tax (JRPF)
or by the Non-Residents’ Income Tax (IRNR), depending on whether
the individual that obtains the income is considered a tax resident in
Spain or 4 non-resident,

Income from the assignment of image rights shall be considered
working income from investments or ecanomic activities, Further-
more, Act 35/2006,-dated 28th November, regarding IRPE (the IRPF
Acr), envisages a system of attribution of income in accordance with
a special regime created in order to avoid the use of formulas for rax
evasion by taxpayers subject to IRPE by tracking the income from the
assignment of an individual’s own image (almost always sportspeaple)
with which there is a employment relationship.

As noted in the preceding paragraphs, the tax problem related to
the assignment of image rights was a consequence of the search, main-
ly by foothall clubs, for alternative remuneration formulas that
reduced the rax burden applicable to the hiring of elite sportspeople.
This practice became mote widespread during the period in which the
hiring of playets statted to represent 2 latge monetary and tax cost for
Clubs, given the common practice of both resident sportspenple and
foreigners of negotiating their remuneration In net amounts, i.e, tax
free.

Remuneration for the services provided by players to clubs is con-
sidered to be of an employment nature and is therefore taxed as work-
ing income at marginal rates and 2 large amount is withheld. Con-
sequently, the assignment of image rights to nominee companies that
carry out their exploitation represents, as stated above, an option that
makes it possible to obtain income and to greatly reduce the tax bur-
den, both for the players and for the clubs.

However, the classification of the income generated by this type of
assignment of image rights has generated enormous difficulties (both
legal and tax-related). Due to these difficulties and evasive practices
related to image rights, Act 13/1996 implemented a tax regime, as a
Solomonic solution for sesident sportspeople with an employment
relationship that is based on the 85f15 rule, which shall be discussed
further helow,

6.1, Taxation on income from the assignment of image rights
obtained by residents subject to Personal Income Tux (IRPF)
Individuals with tax residence in Spain that obeain income from the
assignment of their image rights (normally sporispeaple) shall pay tax
on their worldwide income in Spain, As an exception to this rule,
non-residents that, due to their transfer to Spain and even if they
become Spanish tax residents, may choose instead to pay Income Tox
for Non-Residents (TRNR), as non-residents, during the year in
which they obtain Spanish tax residence and the following five years,
if they comply with the requitements envisaged in the IRPR Act,
The type of income that is obtained from the assignment of image
tights depends on the conditions in which the assignment is carried
outand the type of incomse that is obtained by the person that assigns
them for the conduction of the activities that enable them to obtain
income from the assignment of their image. Thxpayers that obtain
income from the assignment of their image rights are almost always
sportspeople. Income for the assignment of one’s own image can be
ohtained as a wotkes, businessperson or due to the mere obtainment

33 Palomar Olmeds, A, and Descaka expressly reserves thase image rights,

of income from an investment o, alternatively, the special tax system
may apply, Below is a brief description of these four types of income:

a) Obtainment of income from work

Sportspeople linked to a sports club obtain income that fits within the
category of income from work. Within the range of types of income
that they can abtain due to their status as workers, such as wages,
bonuses, incentives, extraordinary payments, etc; players may also
obtain income from the asslgnment of their own image. The afore-
mentioned Royal Decree 1006/1985 expressly envisaged in article 7.3.
that the remuneration of the work of sportspeople can include
income from the commercial exploitation of their Image rights.

This classification, which appears ircefutable when the assignment
of their image to the club Is inherent to and a consequence of the serv-
ices provided by a sportsperson within the framework of 2 work con-
tract, is more doubtful, at least in theory; when the IRPF Act classi-
fies the assignment of image rights in its article 25.4.d} 2s income from
equity investments. Therefore it appears that there are alternatives to
the texation of these rights as income from work. If classified 2s work-
ing income, the income fiom the assignment of image rights Is sub-
ject to taxation based on the general scale, at the highest rate, and is
subject to the corresponding withhalding.

The evolution of the tax treatment of image rights and the imple-
mentation of the 85/15 rule by the Act 13/1996, was a result of the need
to give legal coverage to the treatment as working income of the
income obtained from the assignment of image rights, given the wide-
spread practice of Spanish clubs (that began in the 90os) of reducing
the tax burden on the hiring of elite sportspeople by means of the
assignment of image rights by them to nominee companies {notmal-
ly non-resident), which greatly reduced the amount of tax payable,
given the fact that the commercial exploitation was carrled out by the
nominee company rather than the player,

The conflict between the Tax Authorities and the clubs has been
resolved in an unsatisfactory manner by the Courts, as they have
recognised the possibility that there may be an assignment of the
rights to a nominze company* and that the income obtained by it
from their exploitation are not included within the work remunera-
tion obtained by the worker, but, in the formulas used during the
yeacs in conflict, prior to 1997 (year in which the Act 13/1996 entered
into force) this alternative possibility of taxation is not allowed as it is
argued that the contracts for the assignment of image rights were sim-
ulated with the sole purpose of reducing the tax burden for items that
were previously included in the payroll of players®s.

In turn, the legislator reacted by introducing the 85/ts rule, so that
it is permitted to recelve income from the assignment of image rights
as another type of income or via 2 nominee company; as long as these
do not exceed 15% of the total compensation received from the club
for the services provided by the player.

&) Obtainment of income from economic sperations

This type of income is produced when the party assigning the image
rights obtains income that is not refated to an employment relation-
ship, but rather resulting from a2n economic activity for which it has
its own material and human resoutces to exploit, This is the case of
sportspeople that carry out thelr activities in these conditions, such as
tennis or golf players, that receive payments for their activities during

Gonzdlez, A, work cited, page 88,

34 A clear example of this express recogni-
tlon is the distinetion made by the
Supzéme Court In its decision dated r5th
Qetober 2009 (Appeal number
7150/2003):

T order to resolve this situasion there are
three bypotheses; a} That the playes, due ta
sheiy working relationship, assigns their
fimage rights to the Club expressly, B) That
the contract regulating the worbing rola-
tionship does not contain any stipulations
regarding fmage rights. ¢) Thet the player

The Interpational Sports
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Arcording to the fivst two hypotheses,
either dus to agresment between the par-
ties or due to the applieation of the afore-
mentioned cirrent legislation (Decree
100635 and the 1992 Collsctive Agreement
for footballers) the nature of this income is
that of ncotme from personal work” and
it subject, therefore, to withholding.
According to the third hypothssis (the
reservation of the “¥mage rights™ of their
kolder), the nature of the fucome and
wohether they are subject 1o withholding
depends an their type of exploitation

{altoays with regard to vhe legitlation in
force when the events occurred),

35 In our opinion, 2 much better explanation

of these conclusions is provided by Ortiz
Calle, B, ("The income deriving from the
assignment of the imaga rights of profes-
sional sporespeaple: their controversial
Lepal and Tax Classification,” Sport 2nd
Butertainment Law Magazine, number
26, 2009, pages Ii3 to 126), when he
states that, “regarding the "anificial
nature” of the practice, the only relevant
legal and financial effect of this double
assignment is the reduction of the tax cost

of the opecation, as it avoids 2 taxable
trznsaction with the resulting reductlon In
the tax burden, And the fact is that there
is na valid financial motive (according to
the business prrpose test) that rationally
justifies this triangular relationship, as the
commercial exploitation of the Jmage
rights is carded out by the Club at which
the player provides thelt services and
therefore the prior assignment of these
rights by the footballer to the nominee
company It unnecessacy; Le. the behav-
iour does not have any business purpose
other than to make & tax saving.”

amafy4 131




their participation in sports events, trophies, etc, s well as (particu-
lagly in the case of elite sportspeople) for the assignment of their
image rights,

In this case, it can be more easily stated thet income from the
assignment of ond's own image constitutes income from activity
rather than equity investments, as article 25.4.d) of the IRPH Act
specifically excludes from the concept of equity investments income
from assignments obtained within the scope of an economie activity.
There is economic activity when the right to ones own image is
exploited by its holder, at their own cost and risk, and they have the
resources to abtain the maximum possible income from its exploita-
tion,

¢} Tncome from investments

In accordance with the aforementioned article 25.4.d) of the IRPR
Act, income from the assignment of the right to exploit a person’s
image or consent or authorisation for its use generate income from
Investments,

This type of income arises when the holder of the image rights
assigns them to a third party that carries out their exploitation in
seturn for payment, Obviously, this is the case as long as this assign-
ment is not cartied out within the framework of 2 work activity or an
economic exploitation, as explained previously.

It should be highlighted that, due to the application of the rules for
the determination of the tax base of IRPF set out in articles 45 and 46
of the IRPF Act, income from investments related to the assignment
of image rights are included in the general tax base rather than the
savings tax base and are Jikely to be taxed at the marginal rate (43%0)
rather then the reduced rate applicable to savings (19%),

d) Special tax vegime for the taxation of income from the assignment of
image rights, The 8vfs rule,

"This special regime was introduced by Act 13/1906, dated 30th De-
cember, regarding T, Administrative and Socinl Measures, 2s = reaction
by the legislator to the aforementioned practice of interposing a com-
pany between the club and the player and ceding it the image rights,
in order to substantially reduce the amount of taxatiaon, so that part of
the income that the worker should have received as working income
was xeceived by the nominee company. This resulted in a reduction of
the sportspersor’s working income and the corresponding withhold-
ing, transferring the taxation of part of their remuneration to a com-
pany (resident or non resident) thar paid substantially less tax and the
player only had to pay tax again if they obtained income from the
nominee company, but in this case the tax was paid as income from
investments, in the form of dividends or similar items.

Given the proliferation. of these practices, the Administration react-
ed, on the one hand, by inspecting the clubs and classifying amounts
obrained by the company ceded the exploitation of the sportsperson’s
image as the sportsperson’s working income. The final argument used
by the inspection ta reach this conclusion was that the whole process
of assignment of rights was a simulation, as in reality what was being
paid to the sportsperson was remunerasion for the assignment of
image rights, which was previously received as a salary. This criteria
has been confirmed by various decisions of the Supreme Court such
as those dated 25™ June 2008, " and 10™ July 2008%, as well as the
more recent decision dated 15" October 2009. On the other hand,
the legislator introduced, with effect from 1 January 1997 onwards,

36 Por more details about the arguments
used in these decisions see the article by
Martinez Pico J.G., “Assignment of the
tmage rights of footballers: tax classifica-
tion of the remuncration paid by the
Club to the companles ceded the rights

as working income: withholdings.” Sport

and Entertztaraent Law Mzgazine, issve
25 (2003}, pages 61-70.

37 The rule daes not specify whether the
amounts that should be considered for
the calculation of the 85/t5 are gross or
net. The most common intespretation Is
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that they ars gioss, excluding withhold-
ings and tax pre-payments (Quintana
Percer, Esteban, Taxation of Sport,
Published by Bosch, zoo8, page 210).

38 Tt is sutprising that this pre-payment

mast he made by the Club on the play-
er’s behalf (and they can deduct itin
their tax declzcation}, whilst the Club
does not have any way to offset (pass on)
or reduce (deduce) this tax burden, ‘Fhis
pre-payment has been haeshly eciticised
by ccrtain doctrnes,

the special tax regime to prevent these practices and this regime has

stayed almost unchanged up to the current date, It is currently set out

in article 92 of the IRPFE Act and applies when:

1. The worker (the player) has assigned their right to the exploitation
of their image or has consented to or authorised its use by 2nother
person or entity (resident or non resident). Por these purposes, it is
irrelevant whether the assignment, consent or authorisation has
taken place when the individual was not a taxpayer.

2. The player provides their services to a person or entity within the
scope of an employment relationship (the Club).

3. The person or entity (the Club) with which the taxpayer has an
employment relationship, or any other person or entity linked to
them in accordance with the terms of article 16 of the Consolidated
Text of the Corporation Tax Law; has obtained, by means of
atranged acts with resident or non-resident persons or entities, the
assignment of the right to the exploitation of {or consent or autho-
risation for the use of) the image of the individual,

4. The taxation shall not apply when the working income obtained
during the tax period by the player within the framework of the
employment relationship ate not less than 85% of the sum of the
aforementioned income, plus the total payment made by the club
for the assignment of image rights?,

In practice, with this regulation the legislator is alfowing the assign-
ment of image rights to companies, even if they are in tersitories with
low or no taxation but, in turn, limiting the amount that can be ceded
to 15% of the sum of the working income and that obtairied from the
assignment of the image rights, If this limit Is exceeded, the taxation
tule applies.

If the taxation of income applies for remuneration in cash or in
kind, the entity with which the player has an employment relation-
ship (the Club) must make a pre-payment for the value of the income
subject to taxation {currently at the rate of 19%)%%,

The amount taxed shall be the value of the payment recelved by the
entity granted the assignment of image sights, in cash or in kind, plus
the value of the pre-payment, minus the value of the payment
received by the player for the assignment of image rights to the enti-
ty granted the assignment, as long as it was obtained during a tax peri-
od in which the player was a Spanish tax resident.

The taxation of income shall be applied to the generat tax base of
the player daring the tax period in which it is received. If it is
obtained in a foreign currency, the exchange rate valid on the date of
payment or receipt of the income shall apply.

There are two types of temporary taxation that are subject i con-
troversy: (i) In the case of income received by non-residents prior to
the time at which the sportsperson was a Spanish resident, the taxa-
tion shall be carried out during the fitst tax period in which the play-
er is considered z resident. Another controversial case occours (ii) if the
payments are made once the player has ceased to be a resident - these
are allocated to the Jast business year in which the player was a resi-
dent, Consequently, the time limits of the taxation mles are extended
enormously and their practical application is complicated when there
have been assignments before or after the obtainment or loss of resi-
dency, such as in cases in which the player was resident, stopped being
50, and then recovered tax residency after a period of time,

When appropriate, the tax allocation shall deduct from the players
Personal Income Tax {IRPF) tax liabilicy, apart from the pre-pay-
ments, (i) any income tax similar to Spanish income tax that has been
paid by the entity granted the assignment of the rights correspanding
to the income attributed, (if) the JRPF or Corporation Tax paid in
Spain by the first person or entity granted the assignment, that cotre-
sponds to the income subject to taxation, (jii) the amount paid for the
distribution of dividends by the first entity granted the assignment,
(iv) the tax paid in Spain by non-resident players for the payment
obtained for the first assignment of the right to exploit their image
and (v) any tax that is similar to our JRPP paid abroad for the first
assignment of the right to exploit their image, Tn no case shall tax paid
in countrles or territories considered tax havens be considered

deductible.
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The application of the regime is carried out without prejudice to the
provisions of the intemational treaties and conventions signed by
Spain (Double Taxation Agteements, D'TA}. When the entity grant-
ed the assignment is 2 resident of a country with which Spain has
signed a DTA, the rules established in the DTA shall have priority.

In this respect, according to article 17 of the OECD Model Tax
Convention (OETC MCD), the income of artists and sportspeople is
taxed in the State in which their activities are carried out.
Furthermore, Article 17 includes an anti tax aveidance clause in sec-
tion 2, which envisages that, when nominee companies ate used by
sportspeaple subject to the employment regime, income shall not pay
tax in the state of residence of the entity granted the assignment, but
rather in the state in which the activities are carried out, This anti tax
avoidance clause is included in most ITA% signed by Spain, the most
well known exception being the DTA signed with Holland.

Despite this regime, other similer forms have appeared that try to
avoid its application, mainly by means of the assignment of celebrity
tights*® or registration rights#°. Another alternative used to avoid the
tax regime s to involve other entities, such as sponsors or television
channels* that break the rigid scheme envisaged by the special
regime,

6.2. Taxation of the assignment of image rights obtained by non-
residents subject to Income Tax for Non-Residents (IRNR)
Sportspeople that are not considered Spanish tax residents shall pay
tax as non-residents, along with those that, although they are subject
to Personal Income Tax (IRPE), choose to opt for the special regime
of paying tax as Non Residents envisaged in Article 93 of the IRPE
Act; also known as the tax regime for impatriates. In the event that
there is a DTA with the country of residence, this shall be applied in
order to determing the taxation in Spain, and if there is none, the

IRNR Act shall apply.

@) Taxation in accordance with « Double Tixation Agreement (DTH)
The obtainment of income from the assignment of image rights may
tesult in taxation in Spain, If there is a D'TA in force, this shall have
priotity. The aforementioned article 17 of the OETC MCD and the
anti tax avoidance clause contained in Asticle 17,2 may prevent the
assignment of image rights to nominee companies from resulting in a
Jack of taxation in the State in which the sportsperson provides their
services or carries out their activities. In DTAs that do not contain
this clause, the taxation shall only apply in the state of residence of the
entity granted the assignment. The only other way of taxing this
Income is to try to classify the income from the assignment of an indi-
vidual's own image as royalties and apply asticle 12 of the QETC
MCD in which, in tumn, Spain has established the corresponding
reservations regarding the criteria of taxation exclusively in the State
of the beneficiary in order to be able to tax income from royalties in
the source State (Spain).

&) Taxation in the Absence of a DTA

In the absence of 2 DTA the provisions contained in Article 13.0.£3 of
the Income Tax for Non-Residents (IRNR) Act shall apply, which
states that royalties paid by persons or entities resident in Spanish ter-
ritory, or by permanent establishments located within or that use
Spanish territory, considering royalties, among other items, personal
rights that can be assigned, such as image rights,

In this regard, there may be difficulties when taxing income
received by non-residents from entities that are also non-residents. In
practice, this occurs in the case of income received by residents that
apt for the special tax regime for impatriates. These sportspeople,
despite being Spanish residents, are not taxed on theit worldwide
income, but rather their taxable income is determined in accordance
with the rules for non-tesidents. Le. when their income is taxed in
Spain in accordance with the rules of the IRNR#,

Consequently, it can be seen that income for the assignment of
image tights not paid by companies or permanent establishments sit-
uated in Spanish territory is only considered to be obtained in Spain
if the income is considered to be obtained or used in Spain. This cri-
tetia regarding use can generate difficulties in terms of its practical
application when the “use” or actual exploitation of the image rights,
which is likely ta generate income in any part of the world, takes place
not only in Spain but in any other country, In these cases, the most
reasonable action is to apply a percentage or fixed fee to the total
received in order to determine which income from the assignment of
image rights is used in Spain and, thercfore, is subject to taxation in
Spain® and which part is received abroad and not subject to taxation

D

39 As with the confllcts due to the assign-

ment of imagz rights outside of employ-
ment relationships, the Administration
argues, confirmed by the Resglution of
the Central Administrative Econiomic
Coust dated 20th November 2003, that
It s necessary to take into aciount their
true legal nature and, although these
operations are classified as transfers of
celebrity rights, what they really repre-
sent s the assignment of jmage rights,
This Is also the essence of the Decision
of the National High Court dated 23rd
April 2009,

40 See Resolutlon of the Central

Admiaistrative Economic Court dated
15th June 2005,

4t Thera have been cases of television chan-

nels being used as the nomines company
betreen the Club and the players so that
the latter saakes the payment of the

image rights directly to the companies
granted the rights of the players and
therefore, in accardance with its Iiteral
text, it is not possible ta apply the 85/15
rule,

42According ta the text of article 93 of the

TRI'R Act due to the last provision (13.1)
of Act 2672009, dated 231d Decemben
effective from 15t January 2010, the
application of the tax regime for impatd-
ates Is limited to workers whose remu-
neration envisaged deriving from theit
worlk contracts in each of the tax periods
in which this special regime is applied
daes not exceed Goo,000 Buros peryean

43 Note that the tax regime for impatriates,

article 93 of the IRPE Act, does not
allaw the deductlon from the resulting
tax bill of amounts paid in other States
for the obtainment of incoine from the
assignment of image rights.
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Rohert Sielanann Newly Appointed Sports Law Chairholder in Rotterdam

On 1 August 2010, Dr Robert C.R. Siekmann, Director of the ASSER international Sports Law Centre, was
appointed Profes$or of International and European Sports Law at the Faculty of Law of the Erasmus University

The special Chair was established by a Foundation to which inter alia helong representatives of the Netherlands
Olympic Committee, the Municipalities of The Hague and Rotterdam and the Provinee of Southern Holland, Both
cities contribute essential financial support which makes it possible to create an extra PhD assistantship at the

One of the core areas of the Chair's research programme concerns the study of legal aspects related to the
organization of and participation in Olympic Games, European and World Championships and international
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